
BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, DC 20554

Proceeding Number: 02-278 

DECLARATION OF TODD C. BANK

1. I am counsel to Mark Leyse, on whose behalf I submit this declaration, which is in

support of Mr. Leyse’s comment on the Petition by Lifetime Entertainment Services, LLC

(“Lifetime”), for a declaratory ruling to clarify the scope of Rule 64.1200(a)(3), or, in the alternative,

for a retroactive waiver.

2. Annexed as Exhibit “A” hereto is a true and accurate copy of Lifetime’s Statement

of Material Facts Not in Dispute in Support of Lifetime’s Motion for Summary Judgment in Leyse

v. Lifetime Entertainment Services, LLC, No. 1:13-cv-05794-AKH (S.D.N.Y. May 15, 2015) (the

“Leyse Action”).

3. Annexed as Exhibit “B” hereto is a true and accurate copy of relevant portions of the

transcript of the deposition of Tracy Barrett Powell in the Leyse Action, dated January 9, 2015.

4. Annexed as Exhibit “C” hereto is a true and accurate copy of the declaration, dated

May 15, 2015, of Tracy Barrett Powell in the Leyse Action.

5. Annexed as Exhibit “D” hereto is a true and accurate copy of the declaration of Sara

Edwards Hinzman, dated May 15, 2015, in the Leyse Action.

6. Annexed as Exhibit “E” hereto is a true and accurate copy of a Time Warner Cable’s

customer agreement, which was submitted by Lifetime as an exhibit in support of Lifetime’s motion
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for summary judgment in the Leyse Action.

7. Annexed as Exhibit “F” hereto is a true and accurate copy of an exhibit, filed as

Exhibit “EE,” that was submitted by Lifetime in support of Lifetime’s motion for summary judgment

in the Leyse Action.

8. Annexed as Exhibit “G” hereto is a true and accurate copy of an exhibit, filed as

Exhibit “Z,” that was submitted by Lifetime in support of Lifetime’s motion for summary judgment

in the Leyse Action.

9. Annexed as Exhibit “H” hereto is a true and accurate copy of an exhibit, filed as

Exhibit “AA,” that was submitted by Lifetime in support of Lifetime’s motion for summary

judgment in the Leyse Action.

10. Annexed as Exhibit “I” hereto is a true and accurate copy of the order of denial of

Lifetime’s motion for summary judgment in the Leyse Action, dated September 22, 2015.

11. Annexed as Exhibit “J” hereto is a true and accurate copy of a letter from former FCC

General Counsel Samuel L. Feder to the Acting Clerk of the Court of Appeals for the Second Circuit

(“Feder Letter”).

Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing is true and

correct. 

s/ Todd C Bank 

Todd C. Bank
Executed on February 3, 2016
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT NEW YORK

MARK LEYSE, individually and on behalf of all 
others similarly situated, 

Plaintiff,

- against - 

LIFETIME ENTERTAINMENT SERVICES, 
LLC, 

Defendant.
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:
:
:
:
:
:
:
:
:
:
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No. 13-cv-5794 (AKH)

DEFENDANT’S STATEMENT OF MATERIAL FACTS NOT IN DISPUTE
IN SUPPORT OF ITS MOTION FOR SUMMARY JUDGMENT

Defendant Lifetime Entertainment Services, LCC (“Defendant” or “Lifetime”), by its 

attorneys, hereby submits this statement pursuant to Fed. R. Civ. P. 56 and Local Rule 56.1 of 

the United States District Court for the Southern District of New York, in connection with its 

Motion for Summary Judgment.  The material facts as to which there is no genuine issue to be 

tried are as follows:

1. On August 16, 2013, Plaintiff Mark Leyse (“Leyse” or “Plaintiff”) initiated this 

litigation, and filed a complaint asserting a claim under the Telephone Consumer Protection Act 

(“TCPA”) on behalf of himself and a putative class of recipients arising from  the receipt on or 

about August 19, 2009 of a pre-recorded telephone message from Lifetime (the “Telephone 

Message”).  [Doc. No. 1]. 

2. Leyse has been employed in a variety of jobs including as an investigator for 

lawyer Todd C. Bank, Leyse’s counsel in this action, investigating violations of the TCPA.  [Ex. 

A at 27:10-31:7, 32:7-34:11]. 
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3. In 2009, Leyse shared an apartment (the “Apartment”) with Genevieve Dutriaux 

(“Dutriaux”) in New York City.  Leyse and Dutriaux did not have other roommates.  [Ex. A at

42:2-24, 50:7-10]. 

4. In 2009, the Apartment’s lease was in Dutriaux’s name, not Leyse’s.  [Ex. A at

42:21-43:3; Ex. H at Response to Interrogatory 5]. 

5. In 2009, the telephone service in the Apartment was in Dutriaux’s name, not 

Leyse’s.  [Ex. A at 41:19-43:09, 45:7-16]. 

6. In 2009, the telephone number for the telephone in the Apartment was (212) 662-

9058.  [Ex. A at 43:10-15, 45:7-10].

7. Leyse heard the Telephone Message by retrieving a recording of it from the 

answering machine or voice mail attached to Dutriaux’s telephone number.  [Doc. No. 27;Ex. A

at 53:14-54:12, 56:3-9]. 

8. Leyse played the Telephone Message recording for his counsel, who then re-

recorded it.  [Ex. A at 58:14-58:14]. 

9. Leyse does not recall when the Telephone Message recording was left on the 

voice mail or answering machine.  [Ex. A at 58:17-20]. 

10. Leyse does not recall when he first listened to the Telephone Message.  [Ex. A at 

51:19-56:2].   

11. Leyse cannot demonstrate any concrete injury to himself that arose directly from 

listening to the Telephone Message.  [Ex. A at 66:25-69:10].

12. Leyse is not aware of having received any other messages from Lifetime on 

Dutriaux’s telephone number or any other telephone number.  [Ex. A at 66:16-24)].   

Case 1:13-cv-05794-AKH   Document 67   Filed 05/15/15   Page 2 of 12



DWT 25967969v6 0052023-000038
3

13. Leyse has produced no documents showing that he ever paid the telephone bill for 

telephone number (212) 662-9058, and stated that he did not possess any such documents.  [Ex. I 

at Responses to Requests 3, 4, and 6]. 

14. Leyse had a cell phone in 2009, whose number he provided when asked to 

provide a telephone number for work, and used that number primarily.  [Ex. A at 34:16-35:10, 

45:7-49:13].

15. Defendant owns and operates the Lifetime® cable television channel.

[Declaration of Sara Edwards Hinzman dated May 15, 2015 (“Hinzman Decl.”) ¶ 2]. 

16. Lifetime’s programming includes original scripted series, non-scripted reality 

series, and movies, as well as syndicated programming that originally appeared on network 

television (such as episodes of “Frasier,” “How I Met Your Mother,” and “Grey’s Anatomy”).  

[Hinzman Decl. ¶ 2]. 

17. Lifetime also operates cable television channels LMN® and LRWTM.  [Hinzman 

Decl. ¶ 2]. 

18. A&E Television Networks, LLC officially acquired Lifetime as part of its 

acquisition of defendant Lifetime Entertainment Services, Inc. as of September 15, 2009.

[Hinzman Decl. ¶ 1; see also Ex. K]. 

19. “Project Runway” is a reality television series in which contestants compete 

against one another by designing and constructing specific articles of clothing in response to 

challenges.  For instance, they might be asked to design an outfit for a celebrity or make a 

garment from items found at a grocery store.  [Hinzman Decl. ¶ 14; Ex. L].

20. Heidi Klum is the host of “Project Runway” and serves as one of the judges, 

while Tim Gunn (“Gunn”) serves as an on-air mentor to the contestants.  [Ex. M]. 
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21. “Project Runway” first premiered on the Bravo cable television channel in 2004, 

where it was a big hit.  [Ex. M]. 

22. For its first five seasons, from 2004 to 2008, “Project Runway” aired on Bravo.  

[Hinzman Decl. ¶ 14; Declaration of Tracy Barrett Powell dated May 15, 2015 (“Powell Decl.”) 

¶ 3]. 

23. In 2009, “Project Runway” moved from Bravo to the Lifetime channel. [Powell 

Decl. ¶ 3].

24. The premiere episode of the sixth season of “Project Runway” was going to be 

telecast on the Lifetime channel on August 20, 2009.  [Powell Dec. ¶ 3].

25. Reruns of seasons one through five of “Project Runway” continued to air on the 

Bravo cable network.  [Hinzman Decl. ¶ 15; Ex. U].

26. “Project Runway” is, and in 2009 was, only available on cable television, and is 

not aired on broadcast television.  [Hinzman Decl. ¶ 14].  

27. In 2009, the Lifetime channel, LMN® and LMRTM were distributed to cable 

subscribers in Manhattan, Brooklyn, Queens, the Bronx, and Staten Island by the cable television 

operator known as Time Warner Cable.  [Hinzman Decl. ¶ 4]. 

28. In 2009, Time Warner Cable was the predominant cable provider for cable 

television customers in New York City.  [Ex. D at 74:19-75:3; Hinzman Decl. ¶ 4].

29. The Lifetime channel was also available in New York City to customers of other 

television programming providers, including competing cable (such as RCN and Cablevision)

and satellite (such as DirecTV and Dish) providers or through television service provided by a 

telephone company (such as Verizon’s FIOS service, which provided limited service in the five 

boroughs, having just obtained a television franchise in 2008).  [Hinzman Decl. ¶ 4].   
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30. In 2009, as now, Time Warner Cable in New York City offered subscribers the 

choice of several differently-priced packages of television channels, with the least expensive 

being a package that consisted of broadcast channels and a few public, educational, 

governmental, and shopping channels (currently called “Starter TV”).  [Hinzman Decl. ¶ 11; Ex. 

E at 77:6-78:18; Ex. X].

31. Neither Bravo nor Lifetime was available to subscribers to the least expensive 

Time Warner Cable package offered in 2009, but both channels were included in all of the other 

packages offered by Time Warner Cable at that time for one applicable Time Warner Cable 

monthly subscription fee.  [Hinzman Decl. ¶ 12; Ex. E at 77:6-78:18; Ex. X].   

32. Lifetime’s viewers do not now, and did not in 2009, subscribe directly to Lifetime 

or AETN, or pay any fees directly to Lifetime or AETN. [Hinzman Decl. ¶ 13; Ex. E at 80:11-

82:4].   

33. Time Warner Cable subscribers need not buy any goods or services, or incur any 

additional charge (beyond the monthly subscription fee they are already paying), to watch 

“Project Runway.”  All they need to do is tune their televisions to the correct channel at the 

correct time.  [Hinzman Decl. ¶¶ 12, 14].

34. In August 2009, Time Warner Cable of New York City moved Lifetime from its 

long-held channel position (Channel 12) to a new one (Channel 62) (the “Channel Change”).  

[Hinzman Decl. ¶ 15; Powell Decl. ¶ 3; Ex. D at 42:16-43:14; Ex. E at 5:8-6:12]. 

35. The Channel Change affected Time Warner Cable customers in New York City.  

[Powell Decl. ¶ 7.] 

36. Lifetime considered numerous methods to notify its viewers about the Channel 

Change, including emails to registered users of Lifetime.com who resided in the footprint for 
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Time Warner Cable of New York City; a “crawl” on Time Warner Cable channel 12 informing 

viewers that Lifetime had moved to Channel 62; television commercials updating Time Warner 

Cable viewers of the Channel Change; an “on hold” message that Time Warner Cable viewers 

would hear while waiting on the telephone for customer service from Time Warner Cable; and a 

point of purchase display at Time Warner retail locations.  [Ex. Z; Ex. BB; Powell Decl. ¶ 5;

Hinzman Decl. ¶ 16].

37. Lifetime discussed various “proposed tactics” with Time Warner Cable that 

Lifetime wanted Time Warner Cable to consider using to inform its viewers about the Channel 

Change.  [Ex. AA. See also Hinzman Decl. ¶ 16].  Some of these methods could not be 

executed.  For example, Lifetime learned that it was not technically feasible to run a “crawl” on 

channel 12 that would have alerted viewers that Lifetime was moving to channel 62 on the Time 

Warner Cable line-up.  [Ex. N].

38. Among the methods selected to inform consumers of the Channel Change was a 

voice broadcast recorded by Gunn, which was to be delivered as a telephone message to Time 

Warner Cable households in New York City.  [Ex. AA; Ex. CC; Ex. DD].

39. Lifetime wished to reach out to Time Warner Cable subscribers in New York City 

because those customers were affected by the Channel Change.  [Ex. D at 53:2-20, 54:21-55:14);

Ex. F at 20:22-21:20]. 

40. Pursuant to the Residential Services Subscriber Agreement in effect in 2009, 

Time Warner Cable customers consented to telephone contact regarding Time Warner Cable 

programs, including telephone calls made using an automatic dialing system or an artificial or 

recorded voice.  [Ex. G].
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41. Tracey Barrett Powell (“Powell”), Vice President, Distribution Marketing for 

Lifetime, reached out to Todd Hatley (“Hatley”) at OnCall Interactive, a third-party company, to 

execute the voice broadcast. [Ex. D at 52:15-18; Powell Decl. ¶ 9]. 

42. Hatley had previously worked with Powell at a marketing firm from about 2004 

to 2008 and she knew that he was familiar with voice broadcasting campaigns because he had 

conducted them while at the firm.  [Powell Decl. ¶ 9; Ex. D at 30:17-32:14)]. 

43. Time Warner Cable and Lifetime collaborated on strategies to inform Time 

Warner Cable customers about the Channel Change for Lifetime, some of which were executed 

by Time Warner Cable and others by Lifetime.  [Hinzman Decl. ¶ 16].   

44. As part of that collaboration, Lifetime reached out to Barbara Kelly, Senior Vice 

President/General Manager at Time Warner Cable, who was at that time in charge of Time 

Warner Cable for the five boroughs, Westchester and Connecticut.  [Hinzman Decl. ¶ 16].   

45. Kelly provided Lifetime with a list of zip codes for the areas in which Time 

Warner Cable subscribers lived in New York City.  [Ex. D at 63:7-64:11; Ex. EE; Hinzman Decl. 

¶ 16].

46. Time Warner Cable knew Lifetime would use the zip codes in conjunction with a 

campaign to deliver a pre-recorded message to Time Warner Cable customers.  [Hinzman Decl. 

¶ 17; Ex AA].

47. In approximately July 2009, David Hillman, a Vice-President at Lifetime, asked 

Gunn to record the Telephone Message.  Gunn had expressed concern about the fact that 

Lifetime was moving channels on the Time Warner Cable line-up in New York City and viewers 

might not be aware of the Channel Change.  [Ex. F at 7:17-10:2]. 

Case 1:13-cv-05794-AKH   Document 67   Filed 05/15/15   Page 7 of 12



DWT 25967969v6 0052023-000038
8

48. On July 27, 2009, Powell asked Anthony Armenise (“Armenise”) to have “one of 

[his] guys” draft a script that could be recorded in a voice broadcast.  [Ex. O; Powell Decl. ¶ 11]. 

49. At Armenise’s direction, Karen Griffenhagen (“Griffenhagen”) drafted a number 

of different scripts for a 20-second telephone message.  [Ex. P; Powell Decl. ¶ 11.] 

50. Gunn recorded the Telephone Message.  [Ex. F at 6:25-7:16; Ex. Q]. 

51. The Telephone Message used the following script (with the word “tomorrow” 

replaced by “today” in the calls that were delivered on August 20, 2009):

Time Warner Cable customers, this is Tim Gunn.  Do you know 
that Lifetime has moved to Channel 62?  Tune in to Lifetime on 
Channel 62 tomorrow at 10 p.m. and see me and Heidi Klum in the 
exciting Season 6 premiere of “Project Runway.”  The “Project 
Runway” season premiere tomorrow at 10 p.m., following “The 
All-Star Challenge.”  Be there and make it work – only on 
Lifetime, now on Channel 62. 

[Schneier Decl. ¶ 2]. 

52. The purpose of the Telephone Message was to inform cable customers that 

“Project Runway” was about to begin its sixth season on a new cable channel and that Time 

Warner Cable had moved Lifetime from channel 12 to a new position at channel 62.  [Powell 

Decl. ¶¶ 4-5].     

53. The Telephone Message gave consumers no direction about how to contact Time 

Warner Cable to purchase a subscription (such as a telephone number, email address, or web site 

address), or access general information about Time Warner Cable’s services, or pricing.

[Schneier Decl. ¶ 2]. 

54. On August 3, 2009, Hatley emailed to Powell a Statement of Work.  [Ex. R].

55. Powell provided the zip code list obtained from Time Warner Cable to Hatley at 

OnCall Interactive and directed OnCall to obtain an appropriate list of telephone numbers for 
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cable households located within the specified zip codes.  [Ex. D at 63:7-9; Ex. EE; Powell Decl. 

¶¶ 9-10].

56. OnCall Interactive was responsible for obtaining a list of telephone numbers. [Ex. 

D at 62:2-17, 63:17-64:11, 67:6-68:15; Ex. E at 62:10-62:22]. 

57. On August 11, 2009, OnCall Interactive informed Lifetime that it had purchased a 

list of telephone numbers.  [Ex. S]. 

58. Lifetime was never provided with the list of telephone numbers that were called 

with the Telephone Message.  [Ex. D at 61:13-15; Powell Decl. ¶ 10]. 

59. OnCall Interactive is now defunct.  Hatley and Matthew Maday, formerly the 

CEO of OnCall Interactive, both testified that neither they nor OnCall Interactive (which was 

still in existence but winding down at the time of Maday’s deposition) possessed any documents 

relevant to this matter, including a copy of the list of telephone numbers that was used in 

conjunction with the Telephone Message.  [Ex. B at 7:13-9:17; 14:18-15:10; 22:20-25; 

28:24-30:19;32:14-25; 63:16-65:15; Ex. C at 7:7-9:19, 31:2-23].   

60. Lifetime does not, and did not, know the name of the vendor that OnCall 

Interactive contacted to purchase the list of telephone numbers.  [Ex. D at 59:16-60:15]. 

61. Neither Maday nor Hatley recalls from whom the list of telephone numbers was 

purchased.  [Ex. B at 43:25-45:2; Ex. C at 7:7-8:7, 31:2-23]. 

62. Lifetime believed that OnCall Interactive and the call vendor complied with all 

legal requirements in contacting cable customers with the Telephone Message.  [Ex. D 108:21-

113:21]. 

63. Other than the complaint at issue in this litigation, Lifetime has received no other 

complaints about the Telephone Message.  [Powell Decl. ¶ 12]. 
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64. As of 2003, according to the Nielsen Company, a research organization that 

monitors people’s television viewing habits, 84% of American television households received all 

of their television programming – both broadcast channels like NBC and cable channels like 

Lifetime – by subscribing to a pay service (cable, satellite, or telephone).  [Ex. Y].  By 2012, 

91% of American television households received all of their television programming via paid 

television. [Ex. Y].   

65. The Federal Communications Commission (“FCC”) has recognized that 

availability and use of television has increased dramatically from 1950 to 2011 .  [Ex. W, at 1].

66. Broadcast channels charge cable companies steep retransmission fees, which are 

the fees that cable companies pay in order to carry the broadcasters’  television signals.  Those 

fees are passed along to cable subscribers as part of their monthly subscription fees.  [Hinzman 

Decl. ¶ 7; Ex. E at 75:2-:13].  If a cable company objects to paying a particular broadcaster’s 

retransmission fee, that broadcaster can refuse to allow its signal to be carried, as happened in the 

2013 carriage dispute when CBS’s programming was “blacked out” for a few weeks on Time 

Warner Cable in New York City.  [Hinzman Decl. ¶ 7]. 

67. Similarly, cable channels charge carriage fees to distributors (such as cable, 

satellite, and telephone companies) for the right to carry their signal, which fees are passed along 

to cable subscribers as part of their monthly subscription fees.  [Hinzman Decl. ¶ 8]. 

68. Broadcast stations and most cable channels also both earn ad sales revenues by 

selling time slots during their programs to advertisers, who pay for the ability to televise 

commercial announcements during breaks in the programming.  Some cable channels do not 

interrupt their programming with commercial breaks; these are “premium” cable channels like 
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HBO and Cinemax, which are optional channels available to cable subscribers for an additional 

fee. [Hinzman Decl. ¶ 9].

69. Time Warner offers these premium channels now, and did so in 2009.  Neither 

Bravo nor Lifetime is or has ever been a premium cable channel.  [Hinzman Decl. ¶ 9; Ex. E at 

71:7-9].

70. Prior to 1992, cable companies did not need permission to retransmit broadcast 

programming, but a law passed in 1992 changed that.  Local broadcast stations did not 

understand right away that this placed them in an advantageous bargaining position, but 

beginning in about the mid-2000s, they began to realize that they could negotiate for sizable 

consent fees.  Those fees have risen dramatically since 2008.  [Hinzman Decl. ¶ 10; Ex. V].

Dated: New York, New York
May 15, 2015 

DAVIS WRIGHT TREMAINE LLP

By:      /s/ Sharon L. Schneier          
 Sharon L. Schneier 
 Edward J. Davis 

Camille Calman

1633 Broadway – 27th Floor 
New York, New York 10019 
Tel: (212) 489-8230 
Fax: (212) 489-8340 
Email: sharonschneier@dwt.com 
Email: eddavis@dwt.com 
Email: camillecalman@dwt.com

Attorneys for Defendant Lifetime Entertainment 
Services, LLC
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TO:  TODD C. BANK, 
ATTORNEY AT LAW, PC

        119-40 Union Turnpike 
        Fourth Floor 
        Kew Gardens, New York 11415 
        (718) 520-7125 

Counsel to Plaintiff 
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Portions of Transcript of Deposition of Tracy Powell

(January 9, 2015)
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        UNITED STATES DISTRICT COURT
             SOUTHERN DISTRICT OF NEW YORK

  MARK LEYSE, Individually and  )
  on Behalf of All Others       )
  Similarly Situated,           )
                                )
         Plaintiff,             )
                                )
            vs.                 ) Index No. 1:13-CV-05794-AKH
                                )
  LIFETIME ENTERTAINMENT        )
  SERVICE, LLC,                 )
                                )
         Defendant.             )
                                )
  ------------------------------)

               DEPOSITION OF TRACY POWELL

                   New York, New York

                Friday, January 9, 2015

  Reported by:
  MICHELLE COX
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                           January 9, 2015

                                10:37 a.m.

            Deposition of TRACY POWELL, held at the

       offices of Davis Wright Tremaine LLP, 1633

       Broadway, New York, New York, pursuant to

       Notice, before Michelle Cox, a Notary Public of

       the State of New York.
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  A P P E A R A N C E S:

            TODD C. BANK ATTORNEY AT LAW, P.C.

            Attorneys for Plaintiff

                   119-40 Union Turnpike, 4th Floor

                   Kew Gardens, New York 11415

            BY:    TODD C. BANK, ESQ.

            DAVIS WRIGHT TREMAINE LLP

            Attorneys for Defendant

                   1633 Broadway, 27th Floor

                   New York, New York 10019-6708

            BY:    SHARON L. SCHNEIER, ESQ.

  ALSO PRESENT:  Heddy Gold, Esq., A&E Networks
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 1                     Powell

 2        question, I'd like to take a break.

 3             MR. BANK:  Sure.

 4        A    Can we start by just rephrasing the

 5        question.

 6        Q    Sure.

 7             You mentioned you provided ZIP codes to

 8        Mr. Hatley; is that correct?

 9        A    Correct.

10        Q    And was it your understanding that

11        everybody who lived in those ZIP codes was a

12        Time Warner Cable customer?

13        A    That's not the way I would have -- that's

14        not the way I would have thought about it.  The

15        ZIP codes provided to me was from Time Warner

16        Cable.  So that was the service area that they

17        provided.

18             What I asked from Todd Hatley was a list

19        of cable customers in that -- in those ZIP

20        codes.

21        Q    When you say that you obtained the ZIP

22        codes from Time Warner, how did that occur?

23        A    I did not remember this without being

24        refreshed, but Sarah Hinszman, who is on our

25        team, reached out to Time Warner Cable.
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 1                     Powell

 2        Q    Did Time Warner Cable charge Lifetime for

 3        this information?

 4        A    No.

 5        Q    Did Ms. Hinszman identify why she was

 6        asking for it?

 7        A    I wasn't party to the conversations.

 8        Q    How did Time Warner provide the

 9        information; was it in writing or something

10        else?

11        A    I believe it was by e-mail.

12        Q    Again, I'm trying to understand.

13        A    Yeah.

14        Q    Well, let's ask it this way.  Let me

15        introduce what's been premarked as Exhibit A,

16        and take a look at that document.  It's three

17        pages.

18        A    Okay.

19        Q    Have you ever seen this document before

20        just now?

21        A    This is a document that's familiar, but

22        not one I remember specifically.

23        Q    How is it that you find it to be familiar?

24        A    When I look at it, I remember it.

25        Q    So you've seen it before just now?
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 1                     Powell

 2             Is it fair to say that that's one of the

 3        ZIP codes that we've been discussing?

 4        A    It's on the grid.

 5        Q    Okay.  So is it one of the ZIP codes we've

 6        been discussing?

 7        A    Yes.

 8        Q    And, again, as of 2009, was it your

 9        understanding that everybody that lived in that

10        ZIP Code was a Time Warner Cable customer?

11        A    No.  I -- what I hear -- no.

12             What I hear you saying is, that everyone

13        in these ZIP codes were Time Warner customers.

14        Q    That's not what I meant -- I'm saying at

15        all.

16             MS. SCHNEIER:  Please don't cut her off.

17        Let her finish her answer.

18        Q    Go ahead.

19        A    These are ZIP codes where Time Warner

20        Cable had service.

21             What I asked for, and what it says right

22        above that is "500,000 cable households in

23        these ZIP codes."

24        Q    My question is specific.

25             In 2009, was it your understanding or
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 2        Q    So that's how I heard it.

 3             Was it your understanding that Mr. Hatley

 4        was going to get his phone numbers from Time

 5        Warner?

 6        A    No.  I provided the ZIP codes.  Time

 7        Warner -- let me start again.

 8             Time Warner Cable provided ZIP codes.  I

 9        gave those to Todd Hatley.  Then he worked with

10        his list vendor to identify cable households in

11        that footprint.

12        Q    Was it your understanding that the list

13        vendor obtained the telephone numbers from Time

14        Warner?

15             MS. SCHNEIER:  If she had an

16        understanding.

17             MR. BANK:  I just -- obviously, it's an

18        understanding.  You don't have to coach her

19        like that.

20             MS. SCHNEIER:  Well, first of all, I'm not

21        coaching her.

22             MR. BANK:  Okay.  It sounded like it.

23             Go ahead.  If you have more to tell the

24        witness, go ahead.

25             Okay.
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 2        A    What's the question?

 3             MR. BANK:  Could you read back the last

 4        question, please.

 5             (Record read.)

 6        A    I have no knowledge of where the list

 7        vendor gets its list.

 8        Q    Did you have an understanding of whether

 9        the telephone numbers originated from Time

10        Warner?

11             In other words, for example, just to

12        clarify my question, perhaps Time Warner gave

13        those numbers or sold those numbers to one

14        particular person who sold it to someone else

15        and so on and so forth, until it finally got to

16        the list vendor and then to Todd Hatley; that's

17        just an example to explain my question.

18             MS. SCHNEIER:  Objection to the form.

19        Q    My question is:  Do you know what the

20        ultimate source of the telephone numbers was?

21             MS. SCHNEIER:  Objection.

22        A    No.

23        Q    No?

24        A    No.

25        Q    Did Mr. Hatley ever tell you that the
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 2        that way, do you have any other reason to

 3        believe your direction was complied with?

 4             MS. SCHNEIER:  Objection to the form.

 5             You can answer any way you can.

 6        A    Quite honestly, I'm not sure how to

 7        answer.

 8        Q    Well, did Mr. Hatley ever say anything --

 9        did Mr. Hatley ever explicitly tell you, be it

10        orally or in writing or anything else, that the

11        numbers he was obtaining belonged only to

12        individuals who subscribed to Time Warner

13        Cable?

14             MS. SCHNEIER:  Objection to the form.

15             I think you keep inserting Time Warner

16        Cable.  I think she used the phrase "cable

17        households."

18             MR. BANK:  I'm sorry.  Let me go back.

19        Q    When you refer to "cable households," are

20        you specifically referring only to Time Warner

21        Cable households, or would that include

22        households that might have subscribed to other

23        cable services?

24        A    What I asked for was cable households in

25        the Time Warner ZIP codes.  Time Warner Cable
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 2        is the dominant provider in New York City and

 3        in all these ZIP codes.

 4        Q    Again, referring to 2009, was Time Warner

 5        Cable the only cable provider in those ZIP

 6        codes?

 7        A    The only cable company, yes.

 8        Q    Okay.  When you say "the only cable

 9        company," what do you mean by the term "cable

10        company"?

11        A    There could be Direct TV or Dish Network.

12        Those are satellite.  I didn't ask for

13        satellite; I asked for cable households.

14        Q    Have you ever heard of a company called

15        RCN?

16        A    Yes.

17        Q    Was RCN a provider of cable television

18        services in New York City in 2009?

19        A    I don't know their footprint.

20        Q    So you don't know one way or the other?

21        A    No, I don't know where RCN has their

22        customers.

23        Q    Do you know if RCN --

24             MS. SCHNEIER:  You're asking her if she

25        knows now?
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 2             MR. BANK:  No.

 3        Q    Well, I'm asking your knowledge now.

 4             I'm asking if you know that, in 2009,

 5        whether RCN provided cable services to anybody?

 6        A    I'm familiar with RCN.

 7        Q    All right.  So do you know if in 2009 RCN

 8        provided any cable television service to

 9        anybody?

10        A    Yes, RCN is a cable company.  I just don't

11        know their exact service area.

12        Q    Do you know if any part of New York City

13        was in RCN's cable service area in 2009?

14        A    I don't recall.

15        Q    Do you know if RCN provides cable service

16        in the New York City area today?

17        A    I don't know.

18        Q    Okay.  Do you know if RCN has ever

19        provided any cable service in the New York City

20        area?

21        A    I don't know.

22        Q    And other than RCN, do you know of any

23        other cable service providers that provided

24        cable service in the New York City area in

25        2009?
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 2        A    No.

 3        Q    Okay.  Now, earlier you described, a

 4        moment ago, you described Time Warner as, I

 5        believe, the dominant cable service provider in

 6        the New York City area in 2009?

 7        A    Mm-hmm.

 8        Q    Is that correct?

 9        A    Yes.

10        Q    My understanding is -- and please do

11        correct me if I'm wrong -- is that when you say

12        "dominant," that implies to me that there is

13        some other, albeit smaller, cable company or

14        cable companies that also provided service in

15        2009.

16             Is that what you meant by the term

17        "dominant"?

18        A    There's satellite companies.

19        Q    Not including satellite.

20        A    So rephrase the question, then.

21        Q    Not including satellite companies, is it

22        your understanding that there was at least one

23        or more other companies besides Time Warner

24        Cable that provided cable services to

25        households in the New York City area in 2009?
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 2        A    I don't know all the companies that

 3        provided service in that area at that time.

 4        Q    Do you know if there were any besides Time

 5        Warner?

 6             I'm not asking the names.

 7             I'm asking do you know if there were any

 8        other cable providers, not including satellite

 9        and not including Time Warner, to New York City

10        in 2009?

11        A    I don't know.

12        Q    Did you ever look into determining whether

13        that was -- I know you don't know now.

14        A    Right.

15        Q    Do you know if in 2009 you knew the answer

16        to that question?

17        A    I don't know.

18        Q    Do you know if -- did you ever look to see

19        if Time Warner was the only cable provider in

20        New York City in 2009?

21        A    I'm sorry.  What was the question?

22        Q    Did you ever try to determine if Time

23        Warner Cable were the -- was the only cable

24        provider in 2009 in New York City?

25        A    Not that I recall.
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 2        Q    Did you direct anyone else to try to find

 3        that out?

 4        A    Not that I recall.

 5        Q    Was there any particular reason why you

 6        didn't -- let me withdraw that.

 7             Were you ever asked to find that out?

 8        A    Not that I recall.

 9        Q    So is it fair to say that, as far as you

10        knew, in August of 2009 there might have been

11        other cable providers in the New York City area

12        besides Time Warner and there might not have

13        been?

14             MS. SCHNEIER:  Objection to the form of

15        the question.

16        A    It's possible.

17        Q    So is the answer, "yes," as far as you

18        knew, it might have been the case or it might

19        not have been the case?

20             MS. SCHNEIER:  I think she answered the

21        question.

22             MR. BANK:  It's a yes-or-no question.

23             MS. SCHNEIER:  She can answer it any way

24        she wants.

25        A    Then I'd like you to restate the question.
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 2        Q    Okay.  Do you want it read back or just to

 3        restate it?

 4             I can do either.

 5        A    Restate it, please.

 6        Q    Okay.

 7             Is it accurate to say that, in 2009, as

 8        far as you knew, Time Warner Cable might have

 9        been the only cable service provider in

10        New York City, and Time Warner Cable might not

11        have been the only cable service provider in

12        New York City?

13             MS. SCHNEIER:  Objection to the form of

14        the question.

15        A    So yes.

16        Q    Okay.

17        A    May or may not have been.

18        Q    In 2009, did you live in the New York City

19        area?

20        A    No.

21        Q    Have you ever lived in the New York City

22        area?

23        A    I live in the New York City area now.

24        Q    And when did you move to the New York City

25        area?
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 2        A    2012.

 3        Q    And now are you aware of whether there are

 4        any cable service providers in New York City

 5        besides Time Warner?

 6        A    I don't live in New York City, but there

 7        is Verizon.  Verizon is here in New York City.

 8        Q    And Verizon provides cable service in New

 9        York City?

10        A    They are a teleco company that provides

11        programming service.

12        Q    Define "programming service."

13        A    A bundle of networks.

14        Q    And do they call it "cable" or something

15        else?

16        A    They -- I don't want to speak to exactly

17        what they call their service.

18        Q    What do you call their service?

19        A    Television service.

20        Q    Okay.  And is Lifetime one of the channels

21        that Verizon provides?

22        A    Yes.

23        Q    Do you know how long Verizon has provided

24        television service, as you say, that included

25        the Lifetime channel?
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 2        A    No.

 3        Q    Do you know if it was -- do you know if

 4        Verizon provided that service at any point in

 5        2009 in New York City?

 6        A    I don't recall.

 7        Q    So as far as you believe, is it fair to

 8        say that Verizon might have provided that

 9        service in 2009 and might not have?

10             MS. SCHNEIER:  Objection to the form of

11        the question.

12        A    Please restate the question.

13        Q    Sure.

14             Is it your understanding that as of 2009,

15        Verizon might have provided Lifetime television

16        service and that it might not have provided

17        that service?

18             MS. SCHNEIER:  If you have an

19        understanding of that.

20        A    I don't remember when Verizon started its

21        service.  It may or may not have.

22        Q    So is it fair to say that the answer would

23        be "yes" to the question?

24        A    Yes.

25        Q    Okay.  Did you ever ask Mr. Hatley who his
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 2        list vendor was?

 3        A    I don't recall.

 4        Q    Do you recall ever being told that you

 5        were not entitled to that information?

 6        A    I don't recall.

 7        Q    Do you recall ever being told that that

 8        information was confidential in some respect?

 9        A    I don't recall.

10        Q    Do you know if Mr. Hatley ever saw the

11        list of telephone numbers that he obtained from

12        the list vendor?

13        A    I don't know what he saw.

14        Q    Do you know if the list vendor saw the

15        phone numbers on the list that he provided to

16        Mr. Hatley?

17        A    I don't know.

18        Q    And I'm not sure if you said earlier, but

19        do you know where the list vendor obtained the

20        phone numbers from?

21             MS. SCHNEIER:  Objection to the form.

22        A    No.

23        Q    Was it your belief that the numbers

24        originated from Time Warner --

25             MS. SCHNEIER:  Objection to the form --
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 2        Q    What would you do if you were instructed

 3        to obtain that information, what's the first

 4        thing you would do?

 5             MS. SCHNEIER:  No.  If she knows how to

 6        obtain the list.

 7             MR. BANK:  Yeah, okay.

 8             MS. SCHNEIER:  I think that was the

 9        original question.

10             MR. BANK:  That's fine.

11             MS. SCHNEIER:  Would you know how to

12        obtain such a list?

13        A    Can you -- I'm sorry.  Please restate the

14        question.

15        Q    Sure.

16             If you wanted to obtain a list of

17        telephone numbers belonging to New York City

18        Time Warner Cable customers, do you know what

19        you would do to obtain the list?

20        A    I would do the same thing I did in 2009.

21        I would determine the footprint area and find a

22        vendor that supplied lists.

23        Q    Did you ever communicate with anyone from

24        Time Warner about the -- except for the ZIP

25        codes that we discussed earlier, did you ever
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 2        the present.

 3             Have you or anyone at Lifetime or A&E ever

 4        tried to determine who the list vendor was?

 5        A    No, not that I know of.

 6        Q    Before the voice broadcast campaign was

 7        carried out, were any of your superiors at

 8        Lifetime or A&E aware that the campaign was

 9        going to be carried out?

10             MS. SCHNEIER:  Objection to the form.

11             You're focused on her superiors, whether

12        they knew?

13             MR. BANK:  Yes.

14        A    I guess I can't speak specifically to what

15        people knew or didn't know.

16             But, generally, we wanted to make sure

17        that Time Warner Cable customers knew that the

18        channel had changed.  So there was -- it was

19        not -- it was known to people that we were

20        doing what we could to make sure that we

21        publicized that news to customers.

22        Q    Was the voice broadcast campaign

23        specifically known by these people?

24             MS. SCHNEIER:  Objection to the form of

25        the question.
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 2             MR. BANK:  I got that.

 3             MS. SCHNEIER:  Okay.  So I'm not sure what

 4        this -- where this is beyond that.

 5             MR. BANK:  Can you read back the last

 6        question, please.

 7             (Record read.)

 8        Q    So I'm not asking you if you know what it

 9        actually said.  I'm asking if you know whether

10        the Telephone Consumer Protection Act said

11        something about prerecorded phone calls,

12        whatever that something might be?

13             MS. SCHNEIER:  Objection to the form.

14        A    I'm trying to answer the question.  I

15        don't know what the act says.  I'm not familiar

16        with the act.  I don't know what it lays out.

17             What I did say is that I know that there

18        were -- there are parameters.  There's a

19        do-not-call list, something along those lines.

20        That's the extent of it.

21        Q    Did you know that there were any laws that

22        addressed prerecorded phone calls, regardless

23        of whether they were made to people whose

24        numbers were on a do-not-call list in 2009?

25        A    All I know is that there was a do-not-call
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 2        list, and that you needed to take that into

 3        consideration if you were doing a voice

 4        broadcast.

 5        Q    How did you come to that knowledge?

 6        A    I don't know specifically how I came to

 7        that knowledge.

 8        Q    Do you recall if you read it?

 9             I'm sorry.  Go ahead.

10        A    But I do know, as I mentioned earlier,

11        that a K2 Marketing voice broadcast came up.

12        And I just know from my experience there that

13        there was a do-not-call list, so that lists

14        needed to be make sure they were in accordance

15        with the rules.

16             But I don't know exactly what the act

17        says.  I just know that that is the case.

18        Q    Was anything done with respect to the

19        voice broadcast campaign that we're talking

20        about today, in order to see that the

21        do-not-call rules were complied with?

22        A    I don't recall specific conversations.

23        But given that I know Todd Hatley, and I have

24        worked with him before, and I was familiar with

25        the fact that there were rules against this,
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 2        that -- my assumption was that the list that we

 3        were using for this voice broadcast was in

 4        accordance with the rules.

 5        Q    Did he ever -- did the discussion of the

 6        rules ever come up between and you Mr. Hatley?

 7        A    I don't remember the specific

 8        conversations.

 9        Q    Did anyone else at either Lifetime or A&E

10        ask you to look into that issue?

11        A    Not that I recall.

12        Q    So is it fair to say that it was your

13        belief that the list -- that the numbers

14        that -- I'm sorry.  Let me withdraw that.

15             Is it your understanding that the numbers

16        that the list vendor provided to Mr. Hatley did

17        not include numbers on a do-not-call list?

18        A    Say it one more time.

19        Q    Sure.

20             MR. BANK:  Can you read that back, please.

21             (Record read.)

22             MS. SCHNEIER:  Objection to the form of

23        the question.  I think we've gone through this

24        before, that there's been no foundation that

25        the list vendor provided Mr. Hatley with the
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 2        a list that was, in any way, problematic.

 3        Q    Do you know if Mr. Hatley did anything to

 4        see that do-not-call numbers were not part of

 5        that list?

 6        A    I don't know.

 7        Q    Do you know if he did anything to see that

 8        telephone numbers on a do-not-call list were

 9        not called?

10        A    I don't know.

11        Q    Do you know if the list vendor made any

12        effort to see that do-not-call telephone

13        numbers were not called?

14        A    I don't know.

15        Q    Did you make any effort to see that

16        do-not-call telephone numbers were not called,

17        other than dealing with someone you trusted?

18             MS. SCHNEIER:  Objection to the form of

19        the question.

20        A    I did not do anything other than work with

21        a vendor that I trusted.

22        Q    Did anyone else from Lifetime work with

23        Mr. Hatley on this project?

24        A    I don't recall if anyone else worked with

25        him directly.
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 2        vendor, Oncall Interactive, and they're working

 3        with a vendor, that that is a proved and legal

 4        list to be able to contact.  And that that's my

 5        trust in the business relationship.

 6        Q    Regarding the vendor -- excuse me -- that

 7        Mr. Hatley used, do you know if he had ever

 8        used that vendor before he used that vendor in

 9        connection with this campaign?

10        A    I don't know of the vendor.

11        Q    I understand you don't know the name of

12        the vendor, but do you know if Mr. Hatley had

13        ever used that vendor before he used it in

14        connection with this campaign?

15        A    I don't know.

16        Q    Do you know if he has used that vendor

17        apart from this campaign at any time?

18        A    I don't know.

19        Q    Referring back to Exhibit A, and the last

20        page of that exhibit specifically, do you know

21        if someone from either Lifetime or A&E ever

22        signed another copy or an original of this

23        document?

24        A    I don't remember.

25        Q    Was one of your job duties to sign
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 2        don't know why they are different from the

 3        total column.

 4        Q    For each number that was on the list of

 5        phone numbers to be called, how many times was

 6        Oncall supposed to call each number?

 7        A    One time.

 8        Q    So is it correct, then, that if a person

 9        were called on August 19th -- I'm sorry.  Let

10        me withdraw that.

11             Is it correct that if a telephone number

12        were called on August 19th, that it would not

13        have been called on August 20th and vice versa?

14        A    That was the intent and the plan of the

15        campaign, they would receive one call.

16        Q    Do you know if that intent was actually

17        carried out?

18        A    I can't say for sure.

19        Q    Do you know who would know that?

20        A    No, I don't know exactly what phone

21        numbers.

22             But the plan was, is that -- and the

23        reason is, because there were -- you can only

24        broadcast so many calls in a day; so that there

25        were two separate days to be able to reach the

Case 1:13-cv-05794-AKH   Document 74-2   Filed 06/12/15   Page 27 of 34



CINDY AFANADOR COURT REPORTING, INC.
1-877-DEPO-YOU

146

 1                     Powell

 2        households that we wanted to reach.

 3        Q    When you say that there were only so many

 4        calls that could be broadcast in a day, why was

 5        that?

 6        A    That's what I was told, that there was a

 7        capacity.

 8        Q    Like a logistics capacity?

 9        A    Yes.

10        Q    If the call resulted in a busy signal, do

11        you know if Oncall was supposed to try that

12        number at least one more time?

13        A    I don't know.

14        Q    Prior to just a few moments ago, had you

15        ever seen what looks like a spreadsheet that

16        appears on Page 219?

17        A    I don't.

18        Q    I'm sorry.  Go ahead.

19        A    Can you repeat the question?

20        Q    Sure.

21             MR. BANK:  Can you read it back.

22             (Record read.)

23             MS. SCHNEIER:  Objection to the form.

24        A    I don't specifically recall seeing this,

25        but it was an e-mail to me on August 24th.
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 2             MS. SCHNEIER:  Because you seem to believe

 3        that if it was asked and answered, it's

 4        appropriate to instruct the witness not to

 5        answer; is that correct?

 6             MR. BANK:  Mark Leyse has no relevance to

 7        how you should --

 8             MS. SCHNEIER:  You know what, first of

 9        all, I'm going to object.

10             MR. BANK:  Let me finish.

11             MS. SCHNEIER:  Sure.

12             MR. BANK:  My beliefs have no bearing on

13        whether your instruction to the witness is

14        proper or not.  It has no relevance whatsoever.

15             MS. SCHNEIER:  Can I have that question

16        read back, please?

17             (Record read.)

18             MS. SCHNEIER:  If you can answer the

19        question.

20        A    I think this is what I said before, that I

21        worked with an agency that was handling this

22        portion of the -- that was handling this.

23             And I entrusted that this was all being

24        done legally.

25        Q    Is Mr. Hatley an attorney?
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 2        A    Not to my knowledge.

 3        Q    Do you know if he ever consulted with

 4        legal counsel prior to the voice broadcast

 5        campaign in relation to that campaign?

 6        A    I don't know.

 7        Q    Do you know the names of any of the other

 8        Oncall employees at the time that this campaign

 9        was carried out?

10        A    I'm sorry.  Repeat the question?

11        Q    Sure.

12             MR. BANK:  Actually, can you read it back.

13             (Record read.)

14        A    The only other name I know from Oncall is

15        Matt Maday.

16        Q    Did you ever communicate with him?

17        A    I don't think so, no.

18        Q    Do you know if Mr. Maday is an attorney?

19        A    I don't know.

20        Q    Do you know if he ever consulted with an

21        attorney relating to the voice broadcast

22        campaign?

23        A    No, I don't.

24        Q    Do you know if any of OnCall's employees,

25        at the time the campaign was carried out were

Case 1:13-cv-05794-AKH   Document 74-2   Filed 06/12/15   Page 30 of 34



CINDY AFANADOR COURT REPORTING, INC.
1-877-DEPO-YOU

151

 1                     Powell

 2        attorneys?

 3        A    I don't know.

 4        Q    Do you know if anyone from Oncall

 5        consulted with any attorneys in relation to the

 6        campaign?

 7        A    No, I don't.

 8        Q    Is it fair to say that you relied on

 9        someone you did not believe to be a lawyer to

10        make sure the campaign was carried out legally?

11             MS. SCHNEIER:  Objection to the form of

12        the question.

13        A    It is true that Todd was not an attorney;

14        and, yes, I relied on him to execute a

15        campaign.

16             MS. SCHNEIER:  Who relied on another

17        company as well.

18             THE WITNESS:  Right.

19             MR. BANK:  Thank you.

20             Are you testifying or is the witness

21        testifying?

22             MS. SCHNEIER:  Do you have a question,

23        Todd?

24             MR. BANK:  That was my question.

25             MS. SCHNEIER:  I have no answer to your
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 2        question.

 3             I'll move to strike the supplemental

 4        answer by counsel.

 5        Q    Now, earlier you testified that Mr. Hatley

 6        dealt with a list vendor; is that correct?

 7        A    Yes.

 8        Q    And do you know if that list vendor was a

 9        person, a corporation or something else?

10        A    I don't know.  I don't have any specifics

11        on the list vendor.

12        Q    But even if it were a corporation,

13        obviously, it would have to be a human being

14        that has dealt with -- it's a corporation's

15        name, the legal entity.

16             That being the preface of course to my

17        next question, which is:  Do you know if the

18        list vendor or any employee of the list vendor

19        was an attorney?

20        A    I don't know.

21        Q    Do you know if the list vendor or any

22        employee of the list vendor consulted with an

23        attorney regarding the voice broadcast

24        campaign?

25        A    No, I don't.
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 2        background.

 3        Q    Do you know if Mr. Hatley or Oncall had

 4        ever worked on a voice broadcast campaign other

 5        than the one we're discussing today?

 6        A    I don't know.

 7        Q    Do you know if the list vendor or an

 8        employee of the list vendor had ever worked on

 9        another voice broadcast campaign?

10        A    I don't know.

11        Q    Have you ever searched for documents

12        relating to this lawsuit?

13        A    Yes.

14        Q    And when did you first do that?

15        A    When I got a call from the attorney, the

16        internal attorney.  I don't remember the exact

17        timing of it.

18        Q    Roughly when did that occur?

19        A    I think I stated earlier that I thought it

20        was roughly a year or so ago that I found out

21        about this.

22        Q    And was that the only time you did a

23        search or did you do another search?

24        A    I've been asked more than once.

25        Q    When is the last time you were asked?
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            C E R T I F I C A T E

  STATE OF NEW YORK        )

                         :ss

  COUNTY OF NEW YORK    )

            I, MICHELLE COX, a Notary Public within

       and for the State of New York, do hereby

       certify:

            That TRACY POWELL, the witness whose

       deposition is hereinbefore set forth, was duly

       sworn by me and that such deposition is a true

       record of the testimony given by the witness.

            I further certify that I am not related to

       any of the parties to this action by blood or

       marriage, and that I am in no way interested in

       the outcome of this matter.

            IN WITNESS WHEREOF, I have hereunto set my

       hand this 27th day of January 2015.

                                ____________________

                           MICHELLE COX, CLR
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